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I 

I 

j Proliminary Statomont 

I Bamon Bivera appealu from a Judgment of conviction 

entered on January 4, 1974, in the United States District 

I Court for the Southern District of New ^ork following a 

0ve day trial before the Honorable Marvin E. Prankel, 
United States District Judge. 

' Indictment 73 Cr. 941, filed October 4, 1973, charged 

Bamon Bivera, Alfredo Agrello and Gregorio Castillo in 
Count Two with distributing and possessing with intent to 

I distribute one*eighth kilogram of cocaine and in Count One 

I with conspiring to do so. Title 21, United States Code, 

I Sections 812, 841(a)(1), 841(b)(1)(A) and 846, and Title 

18, United States Code, Section 2. 

Trial of all three defendants commenced on November 
27, 1973. On November 29, 1973, out of the presence of 
the Jnry, Agrello and Castillo withdrew their pleas of not 
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gailty and pleaded guilty to both coanta of the indictment* 

On December 3, 1973, the Jury found Rivera gnilty on both 
conntii. On January 4, 1974 Judge Frankel sentenced Rivera 
to concurrent terms of two years imprisonment, to be fol- 
lowed by three years special parole. 

Rivera, Castillo and Agrello are presently incarceratec 
pursuant to their respective Judgments of conviction. 

StotmiMnf of Facts 
Tho Oovommofit't Com 

On September 26, 1973, Anibal Romeo, a Government 
informant, met Rivers near 72nd Street and Columbus 
Avenue, New York City and discussed the purchase of 
one-quarter kilogram of cocaine by Romeo (Tr. 26-28). 

The following day, September 26, 1973, Romeo and 
Rivera twice discussed the details of the cocaine purchase 
on the telephone aud Rivera told Romeo to pick him up 
later that afternoon, when they would drive to 140th Street 
and Broadway in Manhattan to complete the purchase.** 

As instructed, Borneo met Rivera at the Park Plasa ^ 

Hotel, on 77th Street and Columbus Avenue. From there | 

they proceeded to 140th Street and Broadway, where they 
met Bob Nievas, a Special Agent of the Drug Enforce- 
ment Administration acting in an undercover capacity | 

as the ultimate buyer of the cocaine (Tr. 235). Through- 
out the negotiations to purchase the cocaine, Rivera acted ^ 

as the intermediary between the Government purchasers and ' 

the suppliers (e.g. Tr. 44). ^ 

*On January 2, 1974 ArrsUo and Castillo were sentenced to | 

concurrent terms of five years impnaonmant, to be followed by ^ 

three years special parole. . 

** Both telephone conversations of September 26, 1978 between ' 

Rivera and Romeo were tape recorded with Romeo’s consent The I 

tapes of the conversations, mostly in Spanish, were admitted into 
evidence, and the Jury was provided with a transcript in Endish 
to aid them as they listened to the tapes (Tr. 80<86, ?*4*86, 406-07). 
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After waiting for approximately one-and-one-hulf houra, 
Biverm introduced Borneo to tlie two co^efendanta, Agrello 
and Caatillo at 137tb Htreet and Broadway, while Nieras 
remained near 140th Street aud Broadway (Tr. 44, 143-44). 
The four men diacuaaed additional detaila of the purchaae 
of the one-quarter kilogram of cocaine. At approximately 
7 :00 p.m., while (iaatillo remained behind, Borneo, Bivera 
and Agrello Joined Nievaa and agr<«d that the cocaine would 
be delivered at 0:00 p.m. that ev>ning. Borneo and Nievaa 
then drove away (Tr. 46-47, 49, 144). 

Aa planned, at approximately b-00 p.m. that evening 
Borneo and Nievaa retnrDe«l to 140th t^Hreet and Broadway 
and met Bivera. Ten minutea later, Bou.eo went into Jack’a 
bar on the corner of 140th Street and Broadway, where he 
met Caatiilo and Agrello in the men'a room and waa handed 
one^ighth kilogntm of cocaine (Tr. !>4-35).* The quality of 
the cocaine waa diacuaaed, the drug retume«l to Caatillo, and 
Borneo left the bar and rejoined Nie^-aa and Bivera outaide. 
Borneo told Nievaa that the cocaine waa in the bar and 
Nievaa walked toward Jack’a bar, meeting Agrello, who bad 
followed Borneo out of the bar, in the atreet. Caatillo had 
remained in the bar (Tr. 60, 250). 

When Nievaa reached the bar, be gave a aignal for the 
arrest. Surveillance agenta arrested Borneo, Nievaa and 
each of the defendants (Tr. 149, 251). 

No cocaine waa aeixed from any defendant, but one- 
cigbth kilogram of cocaine waa found in a waste basket 
in the ladies’ room of the bar a-rapped the same way aa 
the cocaine shown to Borneo minutes earlier. 

TImi Dofttndont's Com 

Bivera preaented no evidence (Tr. 433). 

* Although the planned ule waa of one-quarter kHogram of 
cocaine, at the 9:00 pjn. meeting, the price of the cocaine was 
raised from $2,700 to $4,000 for one-eighth kilogram (Tr. 60-61). 
Nievaa had only $6,000 with him (Tr. 49). 
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ARGUMENT 
POINT I 

TIm Court proporly instrwclod fho jury that Ihoy 
could not draw any inforonco of Rivora'c guilt from 
tho guilty ploas of tho two co^lofondantt. 

On the third daj uf trial, Cutillo and Agrello, oat of 
the preeence of the jnrj, withdrew their not guiitj pleas 
and pleaded piilly to the indicUnenL Following a discus- 
sion between Jndge Frankel, the prosecutor and Rivera s 
counsel abont what should be told the jury about the de- 
parture of Agrello and Castillo from the trial (Tr. 203-205), 

Judge Frankel brought in the jury and explained that 
Agrello and Castillo had entered guilty pleas but that those 
guilty pleas did not constitute any evidence against Rivera 
(Tr. 232-33). No objection or request for additional in- 
structions was made by defense counsel. 

Nonetheless, on appeal Rivera contends that he was de- 
prived of a fair trial, of his right to confrontation and cross- 
examination, and of bis right to be convicted only upon | 

properly admitted evidence because Judge Frankel informed j 

the jury that Rivera’s two co-defendants had withdrawn 
their not guilty pleas and entered pleas of guilty to the 
charges against them. The well established precedent in I* 

this Circuit is, however, that it was not error to advise the ; 

jury of a co-defendant’s guilty plea if such advice is coupled 
with the proper instrm oa VfUted 8taU» v. Mingoia, ' 

424 F.2d 710, 714 (2d Cir. 1970) ; United SUHet v. Light, 

394 F.2d 908 ( 2d Cir. 1908) ; United Htatee v. tkudi, 330 

F.2d 316, 332-333 (2d Cir.), cerf. denied, 379 U.8. 845 

(1964) ; United State* v. Croebg, 294 F.2d 928, 948-50 ( 2d i 

Cir. 1961), cert, denied eub nom., Mittleman v. United 

Btatee, 368 U.8. 984 (1962).* I 

• United StatM V. KeUy, S49 FJU 720 (2d Cir. 1966), eert. | 

denied, 884 U.8. 947 (1966), cited by Rivers does not sddrosi itself 
to the issue raised here and only discusses the inapposite proposi- 
tion that a guilty plea during the course of a trial should not be 
entered with the Jury present. 
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On three occaeionH, Judge Frankel carefully inetructed 
the Jury to draw no inference of guilt agaiuHt Uivera by 
reaun of the guilty pleaa of the co^efendanUi. 

Immediately upon adrlaing the Jury- of the guilty pleaa 
of Bivera’a co^efendanta. Judge Frankel said: 

in our system of Juatlce guilt or innocence ia a 
atrictly peraonal and individual matter. 

That meana apeciflcaliy in the context of thia caae 
that the entry of a plea of guilty by any pe^won aa 
respecta himself ia no evidence whatever aa to the 
guilt or innocence of any other individual, and that 
Lv important 

More apeciflcaliy, the fact that Meaara. Caatillo and 
Agrello, for their own interests aa they understood 
them, and on the facta relating to them aa they under- 
stood them pleadetl guilty, has no bearing whatsoever 
on the defendant Mr. Bivera. It ia no evidence a’hatever 
that either of them was in a conspiracy with him or 
I he was in any conspiracy whatever. His plea of not 

j guilty stands, the presumption of innocence remains 

* in his favor, and the questions that will confront 

I [the jury] are the separate and individual questions 

I as to him at ter the record of evidence in this case 

j has been completed. 

I We all count on you U* pay strict and faithful 

^ attention to those principles” (Tr. 232-233). 

In addition, twice during the charge to the jury. Judge 
Frankel reminded the Jury that their determination of 
i Bivera’s innocence or guilt was not to be affected by the 

I guilty pleas of Bivera’s co-defendanta 

j **1 remind yon ... of the important principle that 

I in our system guilt or innocence is strictly an in- 

dividual matter. Whatever may have transpired in 
' thia case with respect to the defendants Agrello and 
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Cutillo, you have now before yoa the ezcluaive, the 
leparate and the indi\’idaal qaeetion of the gnilt or 
innocence of the one defendant with whom yon are 
concerned, Ramon Rivera” (Tr. 500). 

• • • • • 

‘‘On the other hand, if yon do find there waa each 
a conapiracy, you reach what 1 iiated for yon ua the 
aecond eaaential element, you reach the queation 
whether the defendant here on trial haa been proved 
to be a member, a participant, in a conapiracy. On 
that, remember that you are conaidering a queation 
aa to him aa an individual. The aeparate queation ia 
guilt or innocence or hia memberahip or non-member- 
ahip in tbia conapiracy. 

The {larticipatioii or membenhip of aomeone in a 
conapiracy muat be eatabliahed by evidence aa to hia 
own worda, hia own actiona, and hia own conduct, 
taken together with the actiona and conduct of other 
people with whom he ia found by you to have had 
relationahipa or connectiona that are meaningful to 
you on thia aubject. 

But remember that the one defendant in thia caae 
haa pleaded not guilty. He deniea, to focua on the 
aubject now at hand, memberahip in the alleged con- 
apiracy. Whether or not hia memberahip haa been 
proved beyond a reaaonable doubt, I repeat to you 
for the laat time, but I repeat it becauae of ita im- 
portance, ia not affected by the atatua of anybody elae, 
apeciflcally, the queation whether anybody elae pleaded 
not guilty (aic) to thia accuaation” (Tr. 611-512). 

Indeed, the defendant himaelf atated in aummation to 
the Jury: 

“ . . . Rivera ia charged individually, and you muat 
decide and rule on him aa an individual ...” (Tr. 
460). 
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Moreover, Rivera cau hardly coniplain gince he Huggeated 
no ultemative when Judge Prankel auught hU opinion on 
the procedure to be followed to explain the audden ubaence 
of the co-defendanta and made no objection either when 
the procedure waa proponed or at any time thereafter (Tr. 
203-05, 233). See United States v. Price, 447 F.2d 23, 30 
(2d Cir.), cert, denied, 404 U.8. 912 (1971). 

Finally, Rivera admita that “ . . . a guilty plea, atanding 
alone, inculpatea only the one who haa pled guilty” (App. 
Br. 9), and hia reliance uimn the rule of liruion v. United 
Statet, 3C1 U.S. 123 (1968) ia miaplaced. Here all of the 
witneaaea who inculpated Rivera were aubject to eroaa- 
examination. See United States v. Tropiano, 418 F.2d 1069, 
1080-1081 (2d Cir. 1969), cert, denied, 397 U.S. 1021 
(1970) ; United States v. MuUiyan, 488 F.2d 732, 737 (9th 
Cir. 1973). 

POINT II 

Judg* FrankaPs limitations on Rivara's cross- 
axaminotion of Romao wara antiraiy propar. 

Rivera contenda that Judge Frankel unduly limited hia 
croaa-examination of Romeo in ruling that Romeo could not 
be aaked whether be bud committed the Crimea charged in 
an indictment returned againat him (Tr. 103) and in 
anataining the Uovemment’a objeetbm to the admiaaion of 
that indictment in evidence (Tr. 124). These contentions 
are without merit. 

The Orat claim ia sufficiently diapoaed of by the fact that 
Rivera’s counsel took no exception to Judge Frankel'a ruling 
(Tr. 103). But beyond that, it is clear that Judge Frankel 
waa well within hia diacretion in refusing to permit Romeo 
to lie aaked whether he waa guilty of the charges in the 
indictment. Prior acta of misconduct by a witness not the 
subject of conviction are aimost never a proper urea of 
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inquiry on crons-oxaminatiun. K-g., United 8tate» v. Kahan, 

479 F.2d 290, 294-295 ( 2d Cir. 1973), rev'd in jtart on other 
grounds, 42 U.aL.W. 3482 (U.8., February 25, 1974); 
United States v. Sposato, 440 F.2d 779, 780-781 (2d Cir. 
1971). An exception to tbia general rule {lermita showing 
the existence of pending charges against a Government 
witness to establish bias or interest. Unued States v. Miles, 

480 F.2d 1215, 1217 (2d Cir. 1973). Judge Frankel per- 
mitted Rivera’s counsel to elicit U dimouy about the exist- 
ence of the four count indictment against Romeo (Tr. 113) 
and the fact that, if convicted, Romeo faced a very substan- 
tial Jail term and deportation (Tr. 97, 113). Precluding 
inquiry into Romeo’s guilt of the charges was well within 
Judge Frankel’s discretion. United States v. Miles, supra, as 
was his refusal to admit the indictment into evidence. 
United States 7. Zane, Dkt No. 73-2401 (2d Cir., April 1, 
1974), slip op. at 2512. Moreover, here the trial judge’s 
restriction on questions about Romeo's guilt was hardly of 
significance, since counsel for Castillo, then still in the case, 
had, in the absence of an objection by the Government, elicited 
from Romeo on cross-examination that he had admitted the 
four illegal cocaine sales charged in the indictment pending 
against him (Tr. 78-79). 

In any event, the jury bad more than enough before it 
to form an ade<|uate appraisal of Romeo’s credibility. 
United States v. Blackwood, 456 F.2d 528 (2d Cir.), cert, 
denied, 409 U.8. 863 (1072). In addition to the questioning 
Judge Frankel did fiermit about the charges pending against 
Romeo and the consequences to be suffered on conviction, 
the jury heard about Romeo’s arrest, his friendship with 
federal narcotics agents, the fact of his illegal presence in 
the United Htates, bis receipt of seven hundred dollars in 
payment for his services in this case, the promises made to 
him by the agents that his activities as an informant would 
be brought to the United States Attorney’s attention in 
connection with Romeo’s case, the pressure placed on him 
by the agents to make cases, his suffering from epilepsy and 
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his three previoua brain operatiunH (Tr. 63-64, 70-74, 92-04, 
112, 115). Thin wan wore than auflicieut to jiermit Kirera’M 
counael to atvue in aummation, aa he did, that Romeo'a 
teatimony ahouid be rejected becauat^ he hud been arreated 
for four Bulea of cocaine, waa facing impriaonment up to 
60 yeara, waa illegally reaiding in the United Htatea, waa 
releaaed from impriaonment on low bail one day following 
hia urreat and waa preaaure<l to make caaea or l>e defiorted 
or Jailed (Tr. 456, 466). 

POINT III 

Rivara was not doprivod of a fair trial by reason 
of an unanswered question which the jury was told 
to disregard. 

Rivera contenda that the following queationa aaked by 
the Government of an AaaiHtaut United Htatea Attorney 
ba^ed on a poat-arreat interview conveyeil to the jury the 
impreaaion that Rivera pre\ioualy bad l)eeu convicted cf a 
crime, tbua depriving him of a fair trial: 

“Q. Did you make any inquirit^a about hia poaaible 
previoua criminal record? A. 1 did. 

Q. Did you aak him whether or not he bad any 
convictions? 

Mr. Aidala: Objection, your Honor. 

The Court: Huatained. 

Mr. Aidala: I move for a niiatrial at thia time. 

The Court: That ia denitMi. We an* not inter- 
eated in that anbject at all. There ia no informa- 
tion liefore the jury about that" (Tr. 299-300). 
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While concededly the queetion ihoold not have been 
aaked, revemal ia required only if, in the context of the 
whole caae, the effect wan ho prejudicial that it could not 
be cured by the trial judge’a auataining the objection and 
giving a curative instruction. United States v. Pfingst, 477 
F.2d 177, 188 (2d Cir.), oert. denied, 412 U.8. 941 (1973) ; 
United States v. Semensohn, 421 F.2d 1206, 1209 ( 2d Cir. 
1970). While reversal may be warranted if such a question 
about a defendant's prior record (other than to impeach 
him as a witness with a felony conviction) is answered af- 
Ormatively, United States v. Rinaldi, 301 F.2d 576, 578 (2d 
Cir. 1962), or if the question, though never answered, clearly 
insinuates the affirmative response, United States v. Semen- 
sohn, supra, 421 F.2d at 1207 (“Now, you were convicted of 
grand larceny, weren’t you?”), here no “ . . . improper in- 
formation reach [ed] the ears of the jury.” Id. at 1208. As 
a result. Judge Frankel was clearly correct in concluding 
that sustaining the defense objection and giving a curative 
instruction was sufficient. United States v. Cohen, 489 F.2d 
945, 950-951 (2d Cir. 1973) ; United States v. Rif kin, 451 
F.2d 1149, 1164 (2d Cir. 1971). See also United States v. 
Haskell, 327 F.2d 281, 284 (2d Or.), oert. denied, 377 U.8. 
945 (1964); Johnson v. United States, 424 F.2d 537 ( 9th 
Cir. 1970). In view of the strong case against Rivera it 
may fairly be said that the asking of this question was a 
trial error with “. . . only a marginal prejudicial impact 
when viewed against the background of the case as a whole. 
. . . ” , United States v. Semensohn, supra, 421 F.2d at 1208. 
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CONCLUSION 

Th« judgment of conviction shouid bo afRrmod. 

Reapectfully gnbmitted, 


Paul J. Ci rran, 

United 8tate$ Attorney for the 
Southern DUtrict of New York, 
Attorney for the United Btatee 
of America. 


Michael Q. Caret, 

John I). Ooroan III, 

United Staten Attorneys, 
Of Counsel. 
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